INTRODUCTION
The most recent Supreme Court decision on state regulation of abortion continues a particularly American line of precedent and reasoning-welcome to some, indefensible to others-in upholding a woman's right to choose an abortion before fetal viability. At the same time the Court recognized that a state may impose restrictions on the interruption of pregnancy, so long as these restraints do not impose an "undue burden" on the exercise of the constitutionally defended right.'
The Court's 5-4 decision contains a withering dissent wherein the Chief Justice and three colleagues deny the existence of a constitutional right to an abortion and argue that a state legislature has total dominion over restraints on abortion procedures. Justice Scalia's additional dissent further gores the majority opinion by lamenting the impossibility of applying the "undue burden" test associated with the reasoning, in past decisions and this one, of Justice O'Connor. 2 The language of the Court's opinion-from the majority's proclamation of the right to abortion as a "fundamental liberty" protected by the Constitution to the ridicule Scalia heaps on the "undue burden" test, 3 as well as Justice Blackmun's lament that he is eighty-three years old and cannot much longer hold back the forces of darkness that were one vote away from gaining their will in this decision 4 -reveals a court polarized and even to a certain extent terrorized by what, at the time the decision came down, seemed the most divisive issue in American politics, 5 certainly the issue that has ideologically accounted for the selection of Supreme Court justices in recent times. However, the apocalyptic terms of polarization and terror and the unwelcome spector of justices held hostage by a public clamoring for judicial support in a political war seem distant things to Americans today, only shortly after the 1992 election of the Democratic candidate for president. If this abatement arises in part from the fair certainty that the next justice will be appointed by a president driven by the ideological force of the abortion issue in an opposite direction from his predecessors, Americans can also derive a certain calm on the issue by realizing how much the Casey decision, despite its embattled language and logic, conforms to current developments in international law. 6 5. "We are offended by these marchers who descend upon us, every year on the anniversary of Roe, to protest our saying that the Constitution requires what our society has never thought the Constitution requires." Id. at 2884 (Scalia, J., dissenting (1987) [hereinafter GLENDON], who argues for restrictions on the "right of abortion" by finding them humanely applied in West European countries such as France and Germany. She argues for compromise in this sphere. " [T] he European countries have been able to live relatively peacefully with these laws without experiencing the violence born of complete frustration and without foreclosing reexamination and renegotiation of the issues." Id. at 40. She anticipates Casey: "It would not be necessary to overrule Roe in order to achieve the result of returning most regulation of abortion to the states." Id. at 42. She is also aware of Italy's similarity to the United States on this issue.
Here the Italian experience is instructive. In 1975 the Italian Constitutional Court was asked to rule on the constitutionality of an article of the Penal Code which made all abortions criminal except where the defense of strict necessity applied. The Court held that the Penal Code could not constitutionally place 'a total and absolute priority' on the fetus's constitutional right to life where this would deny adequate protection under the Italian Constitution. 
II. THE CULTURAL CONTEXT OF THE RIGHT TO PRIVACY AT THE

TIME OF ROE V. WADE
Efforts at legislative reform to liberalize abortion laws in the United States were cut short in 1973 when the Supreme Court extended the notion of a "right to privacy" to create a constitutional guarantee against the power of the state to pass laws preventing the interruption of pregnancy. 12 A series of articles lauded the Court's decision while attacking its reasoning. One respected commentator, for example, wondered about the scope of the right to privacy: "Thus it seems to me entirely proper to infer a general right to privacy, so long as some care is taken in defining the sort of right the inference will support.''13 The conservative view is that the inferred right will not support a constitutional protection of abortion such as Roe proposes. Archibald Cox, Alexander Bickel, John Hart Ely, Harry Wellington, Richard Epstein, and Paul Freund have all been highly critical of the logic of Roe.' 4 "A privacy-based defense of abortion seems to depend on the premise that the woman's choice affects only herself-in other words, that the fetus is not a person."' 5 The disquiet of the commentators suggests that the Court was guided by public policy in a way similar to its own earlier ruling that laws against contraception were unconstitutional on the right of privacy grounds.' 6 Today's disquiet also stems from our current chronological and emotional distance from the cultural upheaval that characterized the 1960s. This Article will briefly describe that era to make the point that the "right of privacy" may be regarded as a cultural phenomenon whose time had come. 7 The most prominent cultural phenomenon of the sixties was the sexual revolution, heralded by the introduction of a right to abortion with a legislative compromise. 480, 480 (1990) .
16. See Griswold v. Connecticut, 381 U.S. 479 (1964) . 17. Cf GLENDON, supra note 6, at 11, 12 (characterizing the era as concerned for world population and traumatized by birth defects caused by thalidomide).
[Vol. 3:199 the birth-control pill and by changes in fashion, popular culture, and politics. These changes manifested themselves in panty-hose and miniskirts, drugs and new forms of rock and roll, and the Vietnam War. 8 Some of these changes entered American consciousness from foreign experience. In the period between 1967 and 1980, European lawmakers passed liberal abortion laws, reflecting a cultural swing as much as a sudden application of liberal principles to social life. Under these conditions the "right of privacy" became a growth stock that would after two and a half decades offer less spectacular returns.
Cultural factors help us appreciate that at the time of the Roe decision, the development of a constitutional "right of privacy" was widely touted (and usually praised) as an example of the judicial power to make law. At Harvard the course syllabus for Social Science 137, taught to undergraduates by Prof. Paul Freund, began with a series of cases and articles on the right to privacy. 19 The A student would, The existence of the right of privacy as a legal fiction, the subject of Freund's course, may be better illustrated by a quotation from Thomas Wolfe's Bonfire of the Vanities, where the narrator draws on cultural anthropology to theorize, humorously, about the breakdown in privacy that occurs when the popular press pillories a young millionaire bond salesman whose car has struck a black teenager:
The Bororo Indians, a primitive tribe who live along the Vermelho River in the Amazon jungles of Brazil, believe that there is no such thing as a private self. The Bororos regard the mind as an open cavity, like a cave or a tunnel or an arcade, if you will, in which the entire village dwells and the jungle grows. In 1969 Jos6 M. R. Delgado, the eminent Spanish brain physiologist, pronounced the Bororos correct. For nearly three millennia, Western philosophers had viewed the self as something unique, something encased inside each person's skull, so to speak. This inner self had to deal with and learn from the outside world, of course, and it might prove incompetent in doing so. Nevertheless, at the core of one's self there was presumed to be something irreducible and inviolate. Not so, said Delgado. "Each person is a transitory composite of materials borrowed from the environment." The important word was transitory, and he was not talking about years but hours. He cited experiments in which healthy college students lying on beds in well-lit but soundproofed chambers, wearing gloves to reduce the sense of touch and translucent goggles to block out specific sights, began to hallucinate within hours. Without the entire village, the whole jungle, occupying the cavity, they had no minds left.
He cited no investigators of the opposite case, however. woman's right to overrule her husband: "If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion. "26 Notice to husbands is the one restriction the Court strikes down, however, and the opening concessive clause ("If the right to privacy means anything") suggests that it does not mean anything-which is fairly accurate as far as the sheer argument of Casey is concerned.
Rather than arguing that a woman's right to privacy protects her decision to terminate her pregnancy as in Roe, the Casey Court draws on the language of "due process" and the liberty clause of the Fourteenth Amendment. use abortion facilities in England, just as the work force passes fluidly from country to country. 5 The recent decision by the European Court of Human Rights defining abortion as a "service" further weakens the Irish law. 36 Similarly, West Germany's memories of the slaughter of the unwanted make its laws strict, as judges are hesitant to tamper with any form of human life," but the restrictions imposed by its conservative Supreme Court are regularly evaded by women who resort to nearby countries.
3 8 Moreover, since unification Germany has had two laws, the restrictive measures of the West and the liberal law of
The European expansion of the right to privacy to include homosexual conduct may explain the reticence of the Casey court to talk in terms of privacy, if the United States Supreme Court regards the right to privacy as the thin end of the wedge toward expanding homosexuals' rights. Cf. Bowers v. Hardwick, 478 U.S. 186 (1986).
As a product of a changing culture, Ireland's President Robinson, who won a case condemning homosexuality laws on right to privacy grounds (in contrast to the Bowers decision) clearly favors abortion, but as president she refuses to promote her cause, even when speaking French. An interviewer from LE MONDE asked her if she was free to express her opinion on abortion, since everyone knew where she stood ("Donc, mrme si vous ne pouvez pas dire tout ce que vous pensez, sur l'avortement par exemple, les gens savent quelles sont vos convictions"). She responded, "Exactly. My past views [when she was free to speak before her election as President] are perfectly clear" ("Tout A fait. Mes declarations pass6es sont parfaitement claires"). LE 36. The right to services seems ready to join the free circulation of merchandise, people, and capital that enjoy immunity frorh legal interference by members of the European Community. Speciale Aborto, supra note 35: "L'aborto un < servizio medico>. Come tale, potrebbe in futuro rientrare in una delle quattro grandi libertA di circolazione delle merci, delle persone, dei capitali e, appunto dei servizi che il Trattato Cee pone a fondamento del mercato unico europeo" (summarized in text 37. Contrast Glendon's explanation of West Germany's conservatism ("The priority given to the value of life in the West German constitutional order is, the Court explained, a reaction to the taking of innocent life in the years of the 'final solution'." GLENDON, supra note 6, at 26) with the report in a French newspaper, which calls the decision part of the most hypocritical legislation in Europe ("L'ancienne Allemagne f6d6rale a l'une des 16gislations les plus hypocrites d'Europe,") LE MONDE, Aug. 6, 1992, available in LEXIS, Nexis library, Currnt file.
38. Speciale Aborto, supra note 35.
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East Germany. Like all countries influenced by the liberal constitution of the former Soviet Union, East Germany permits abortion on demand. The problem of merging two very different philosophies of abortion is currently a key item in the country's judicial agenda.
9
In addition to abortions for cause, some countries allow abortion on demand (as does the United States). These are Austria, Denmark, Greece, Norway, and SwedenA° In others, however, even the limitation of abortion for "cause" poses little restriction when the cause includes the mental and social well-being of the woman, as in the law of the United Kingdom, in effect since 1967.41 All the countries of Europe regulate abortion by statute, unlike the United States, where the abortion right is constitutionally guaranteed. Just as the United States Supreme Court in Casey has taken on the task of monitoring whether state laws infringe on a woman's fundamental liberty, in most countries the courts are called on to interpret abortion statutes. This fact is only remarkable in light of the emotionally charged political nature of the abortion issue. In Italy, abortion statutes are promoted by the Constitutional Court.
Access to abortion facilities in Europe is hampered less by the legal structure than the unwillingness of doctors to perform the operation. Doctors in Portugal, Spain and Greece disfavor the procedure, making abortion difficult to obtain. 4 2 In Poland, the Medical Association has declared participation in the procedure a breach of ethics. Moreover, a divided court has refused to intervene. 43 The Constitutional Tribunal found the case made by the Commissioner for Civil Rights Protection against the Doctors' Code of Ethics inconsistent with current law. The Tribunal found the Code not to be a legal norm, but a community one, and as such not falling under its authority. It did not pass sentence, but decided to notify the Sejm of the Code's Much closer study of the actual conditions in individual countries is needed in order to compare practice and the impact of local laws.
V.
SIMILARITY OF RESTRICTIONS ON ABORTION PROCEDURES BETWEEN EUROPEAN LAW AND CASEY
The Casey decision represents current American policy on abortion. As we have seen, the Court affirmed the right of a woman to decide for herself whether or not to abort a fetus she is carrying as a liberty interest protected by the Constitution, avoiding the topic of the right to privacy. But the Court also gave prominence to another rule of law when in Casey it applied the "undue burden" test to uphold five restrictions on abortion while striking down one. The Court applied the "undue burden" test to allow a waiting period restriction of twentyfour hours; a requirement that minors inform one parent or employ a judicial bypass procedure; a provision for informed consent about the nature of abortion, fetal development, and attendant health risks; a provision that specifies that a physician shall counsel women seeking abortion; and a record-keeping requirement. Using the same "undue burden" test, the Court struck down a statutory provision requiring husband notification on the grounds that a state could not allow a husband to veto his wife's abortion decision, despite his interest in the fetus. a rational relationship to legitimate purposes . . . with heightened scrutiny reserved for instances in which the State has imposed an 'undue burden' on the abortion decision."48 "An undue burden will generally be found 'in situations involving absolute obstacles or severe limitations on the abortion decision,' not wherever a state regulation 'may "inhibit" abortions to some degree.' "9 Moreover, if a state law does interfere with the abortion decision to an extent that is unduly burdensome so that it becomes "necessary to apply an exacting standard of review," the possibility remains that the statute will withstand the stricter scrutiny. 5 0 The burden that Justice O'Connor views as "undue" is evidently serious-a seriousness perhaps best gauged operationally by examining what restrictions the test permits.
Subtle changes in the undue burden test occurred before it reappeared in Casey's plurality opinion, which recognizes "the right of the woman to choose to have an abortion before viability and to obtain it without undue interference from the State."" "Undue interference" would seem to be anything that prevents a woman from carrying out her decision, but the final effect is more restrained. The new "undue burden" test differs markedly from the reasoning in Griswold, where the Court found that a Connecticut law was overbroad. Breadth is no longer the issue: The new "undue burden" test rejects a per se rule that any regulation touching on abortion must be invalidated if it poses "an unacceptable danger of deterring the exercise of that right.' '52
The Casey decision reveals the difficulty of defining and applying the undue burden standard. Justice Stevens, in a partial dissent, approves of the "undue burden" standard but finds that "[a] burden may be 'undue' either because the burden is too severe or because it lacks a legitimate rational justification."
53 He would find unconstitutional that section of the Pennsylvania statute that requires physicians or counsellors to provide a woman materials "clearly designed to persuade her to choose not to undergo the abortion" and that section requiring a 24-hour waiting period.
The "undue burden" test as spelled out in Casey accepts that state regulation may make a liberty "more difficult to exercise" without 48 being "an infringement of that right." 5 5 After comparing the abortion right to a state's right to regulate the "framework" in which voting takes place, the Court defines the limit of the right: "Only where state regulation imposes an undue burden on a woman's ability to make this decision [to procure an abortion] does the power of the State reach into the heart of the liberty protected by the Due Process Clause.' '56 The "heart of liberty" is not a temporal concept; since there is no moment in time before which "the State's interest in protecting the life of the unborn" 5 7 cannot reach, the Court eliminates the concept of a first trimester, the period (according to Roe) when states could not regulate abortion. The focus on "liberty" leads the Court from the trimester framework of Roe to a division of the gestation period determined by fetal viability, the point at which a presumption in favor of the mother's interest in the fetus tips to favor the State's interest. Liberty involves balancing the State's interest against the individual's. The Court thus defines "undue burden" against a context of balancing interests, i.e., personal liberty weighed against state policy. An "undue burden" is not just any interference, delay, or cost, but a "substantial obstacle" that infringes or hinders free choice:
A finding of an undue burden is a shorthand for the conclusion that a state regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus. A statute with this purpose is invalid because the means chosen by the State to further the interest in potential life must be calculated to inform the woman's free choice, not hinder it. . . . Some guiding principles should emerge. What is at stake is the woman's right to make the ultimate decision, not a right to be insulated from all others in doing so. Regulations which do no more than create a structural mechanism by which the State, or the parent or guardian of a minor, may express profound respect for the life of the unborn are permitted, if they are not a substantial obstacle to the woman's exercise of the right to choose. The Court stresses, by reiteration, that an "undue burden" is a "substantial obstacle in the path of a woman's choice." The language of the Court substitutes one image for another. Cicero said that metaphor is not the language of the law, 60 and the play of images may lie behind the dissenting opinion that the "undue burden" standard is unpredictable. On the other hand, the image may represent the kind of broad language that characterizes constitutions, a statement of principle left to courts to decide. "The Abb6 Sieyes, a veteran of many constitutional draftings, ventured the proposition that a constitution should be both short and obscure." ' 6 ' A short text builds consensus; an obscure one "enables new meaning and content to be built into the constitution, according to changing societal conditions and demands." ' 62 Criticism "always inheres when the Court draws a specific rule from what in the Constitution is but a general standard.' '63 The "undue burden" standard turns out to be less a test than a source for what the Court calls the "principles" that "control our assessment of the Pennsylvania Statute.' '64 These principles allow a provision for informed consent as long as the mechanism for ensuring informed consent does not become an "undue burden" on choice.
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In basing its decisions on the "undue burden standard," the Court breaks the standard into two parts, first asking if the measure is reasonable to implement a State interest, and second asking if that implementation raises a substantial obstacle in the woman's path of choice. The second part is the concern of this article, for the Court literally considers the path to the abortion clinic, in upholding the 24-hour waiting period, by mentioning the plight of women "who must travel long distances.' '66 The Court concludes that cost and delay are obstacles, but not substantial obstacles. "A particular burden is not of necessity a substantial obstacle." 67 Constitutionality depends on whether a provision places "barriers in the way of abortion on demand.
' 6 8 A "principle" as much as a test, then, the "undue burden" standard undergoes refinement every time the Court applies it. It might 60. CICERO be said to be defined operationally by a series of examples of the rule as applied. 69 Some might find that the undue burden standard has the air of judicial legislating. Yet a single principle seems to emerge. The undue burden standard prevents a state not from interfering or monitoring a woman's right to choose an abortion, but from negating that choice.
B. European Practice
The application of the undue burden standard in the Casey decision coincides fairly well with contemporary practice in Western Europe where statutes permitting abortion also set forth guidelines for the procedure. For example-, the Casey Court upheld a statute that "requires that at least 24 hours before performing an abortion a physician inform the woman of the nature of the procedure, the health risks of the abortion and of childbirth, and the 'probable gestational age of the unborn child."'70 This statute has several elements. In comparing this provision with European practice, this article will look at the time requirement and the requirement that there be informed choice based on something more than just the statistics for a safe outcome of an operation.
Statutory provisions that require information to be considered for a certain space of time are common on the Continent. For example, Pennsylvania's twenty-four hour waiting period resembles the pause for reflection required in the Netherlands, which has probably the most liberal abortion law in Europe.
7 Belgium, which imposes complicated procedures, requires a waiting period of six days for a woman to confirm her intention in writing. 72 Portugal requires that a woman register her signed consent "not less than three days prior to the procedure." 7 3 France, where the state goes much further than in Amer-69. That is, the court defines the term by showing it in .action, not by synonym or metaphor or genus and species (e.g., an undue burden is an interference we will not allow). The rule is like a Rube Goldberg machine, which may be defined not by what it does (transmit motion) but by whatever happens (lever A hits button B, triggering a little ball, etc. 87. A woman's abortion must be approved by a committee; there is no clear mandate for informed consent, but the act mandates society to ensure guidance to create a "responsible attitude." GLENDON, supra note 6, at 153.
88. "In all cases, in addition to guaranteeing the necessary medical examinations, counselling centres and medicosocial agencies shall be required, especially when the request for termination of pregnancy is motivated by the impact of economic, social, or family circumstances upon the pregnant woman's health, to examine possible solutions to the problems in consultations with the woman .... 
LEGIS. 264 (1987).
90. In Sweden, a social worker must be consulted after the twelfth week. Provisions regarding minors, who must obtain some form of parental consent, are perhaps the most controversial aspect of abortion regulation both in the United States and Europe. Under the undue burden standard in Casey, this method of control is permissible as long as the minor has a judicial bypass procedure. European statutes have similar provisions, although they are being challenged, as in the case of Italy.
C. Assessing the Undue Burden Standard from a European Perspective
The undue burden standard as revealed by the Casey holdings on Pennsylvania's abortion control statute not only coincides with European practice, but it stands in contrast to a "strict scrutiny" standard that would judge a state provision only by whether it represented a "compelling" interest of the state. "Strict scrutiny" prevails where abortion control is regarded as a violation of a woman's right to privacy. 100 96. Id. at 2831.
29 INT'L DIG. OF HEALTH LEGIS. 590 (1978).
98. Casey, 112 S. Ct. at 2832. 99 . Id. at 2833. 100 . Id. at 2845 (Blackmun, J., concurring in part). "The Court today reaffirms the long recognized rights of privacy and bodily integrity." Id. This does not seem an accurate account of the plurality decision. Justice Blackmun's advocation of strict scrutiny instead of intermediate scrutiny guided by the "undue burden" test is therefore a minority opinion.
Compelling the continuance of pregnancy violates a woman's right to privacy in two ways. First, it infringes the right to bodily integrity. Second, it deprives a woman of critical life choices. Where choice of abortion is regarded as a fundamental liberty, however, as in the plurality opinion of Casey, the undue burden standard operates. The Court traditionally conceives of its role as one of drawing a line between individual liberties and state power.
10 1 It appears that a fundamental liberty is less compelling than a right to privacy and requires less strict scrutiny.
If most other countries join the plurality in Casey in not resorting to right of privacy arguments in legalizing abortions, they may or may not face the problem of drawing a line between the state's interest in protecting the unborn and a woman's family choices. Decisions over the last several years show that the Italian Supreme Court has been involved in determinations similar to those in Casey. The Italian Court also faced the problem of delineation. The differences between Italy's civil law system and the United States common law system should not discourage finding a distinct similarity in the responses of each country's highest court to methods of controlling abortion.
V. ITALIAN LEGAL "PRINCIPLES" THAT RESTRICT LOCAL RESTRAINTS ON ABORTION
A. Authority in Italian Civil Law and the Role of the Courts
The new Constitution of the Italian Republic of December 22, 1947, established "a Constitutional Court with the authority to review and to declare invalid laws which conflict with the Constitution." 10 2
Besides the Constitution, the most important sources of law are codes, which consolidate and sometimes amplify statutes. The district of each court of appeals contains a considerable number of lower courts. The lowest rung is the conciliatore (or giudice conciliatore) of which there is one in each commune and which has only civil jurisdiction in petty affairs; the judge is not a professional judge, but is appointed from among the educated members of the community, and his office is gratuitous and honorary. The lowest professional judge is the pretore. He singularly determines civil and labor matters, appeals from the decisions of the conciliatore in criminal matters, and matters concerning persons under disability (materia tutelare). He also has numerous administrative functions. There are 978 first instance courts (called pretore) distributed among the twenty-three districts. Decentralized courts and the primacy of the civil code contribute to making the Italian system less hierarchical than that of the United States. The pretore is not bound by the next higher court, the Tribunal. As a result, judicial precedents are not a source of law; rather, judges interpret and apply legal rules.' 9 Unlike common law judges, Italian judges "interpret" law; they do not "make" it. Because there is no judge-made law, there are no binding precedents. Therefore, where there is no law on point, judges resort to "principles prevailing in the Italian system. ''110
B. Importance of Italian "Principles" Compared to American "Fundamental Liberty"
The general principles of law used by Italian judges to decide difficult cases reside not in natural law but in positive Italian law. Fundamental rules, "such as the equality of citizens before the law,"' emerge from enacted statutes and decrees. These principles take the form of maxims (regulae juris) or proverbs (brocard), and may remind us of Bacon's collected sayings in the law or the pithy sentences used by Coke to support arguments."' Italian jurisprudence, then, is essentially interpretation of the law by all conceivable means. "Through the judge's interpretation, the abstract rules of the codes are related to practical experience."" ' To this end, cases are collected but are not binding." 4 The power of the Constitutional Court depends to a great extent on its ability to persuade.
C. Italy's 1978 Law on Abortion
A recent article by Maria Cristina Folliero uses the Court's intervention on abortion to analyze its current power." 5 The article indicates that the legal control of abortion in Italy depends both on the civil code and the "principles" by which that code is interpreted. "In pre-war Italy, abortion was classified among crimes against the family. . . . During the fascist regime, *the emphasis was moved from the individual and the family to the 'race.' . . . These laws survived the postwar republican constitution in 1948 and remained in power until the early 1970s." In the wake of a Constitutional Court ruling in 1971 that held unconstitutional a law prohibiting the publicity of contraceptive methods, pressure to change the abortion law grew. "In the summer of 1978, and after numerous attempts and the fall of one government on the abortion issue, Parliament succeeded in passing a7 new law and thus avoided [a] referendum."1 6 In addition to not isolating abortion from the larger matrix of family practice and contraception, Italian law recognizes the right of individual choice and the State's interest by providing public assistance to obtain an abortion. Article one of the abortion statute, which idealizes motherhood, serves as a prelude to article two, which provides for counselling and also abortion assistance. 118. GLENDON, supra note 6, at 20. 119. My emphasis. The offending work is HANDBOOK, supra note 116, at 281. The second quotation is my translation of "Norme per la tutela della maternita e sull'interruzione volontaria della gravidanza." 120. Article two reads: 1. The State guarantees the right to responsible and planned parenthood, recognizes the social value of motherhood, and shall protect human life from its inception. The voluntary termination of pregnancy as covered by this Law shall not be a means of birth control.
Major Provisions of the Law
The State, the regions, and local authorities, acting within their respective powers and areas of competence, shall promote and develop medicosocial services and shall take other measures necessary to prevent abortion from being used for purposes of birth control.
The family counselling centres [consultori familiari] established by Law
No. 405 of 29 July 1975 shall assist any pregnant woman, subject to the provisions of that Law:
(a) by informing her of her rights under State and regional legislation and of the social, health, and welfare services actually available from agencies in her areas; (b) by informing her of appropriate ways to take advantage of the provisions of labour legislation designed to protect the pregnant woman; (c) by taking special actions, or suggesting such actions to the competent contraception was by itself a breakthrough in the 1970s, but in addition article 3 indicates Italy's willingness to spend public money in assisting women in their abortion choice." 2 '
local authority or social welfare agencies in the area, wherever pregnancy or motherhood create problems which cannot be satisfactorily dealt with by normal actions under item (a); (d) by helping to overcome the factors which might lead the woman to have her pregnancy terminated.
For the purposes of this Law, the counselling centres may make use of voluntary assistance, on the basis of pertinent regulations or agreements, from appropriate basic social welfare organizations and voluntary associations, which may also assist mothers in difficulties after the child is born.
The necessary and medically prescriptible [that is, medically legal] means for achieving freely chosen objectives with regard to responsible parenthood may also be supplied to minors by health agencies and counselling centers. 29 INT'L DIG. OF HEALTH LEGIS. 589 (1978) .
The original text of the last paragraph reads, "La somministrazione su prescrizione medica, nelle strutture sanitarie e nei consultori, dei mezzi necessari per conseguire le finalitA liberament scelte in ordine alla procreazione responsible consentita anche ai minori." Law No. 194, supra note 15. The previously published version reads, "The necessary means for achieving freely chosen objectives with regard to responsible parenthood may also be supplied to minors by health agencies and counselling centres, against a medical prescription." 29 INT'L DIG. OF HEALTH LEGIS. 589 (1978) . Since the phrase "against a medical prescription" makes little sense, it has been changed.
The end of section 1, above, raises an issue that deserves comment. The statutes seek to prevent abortion from being used as a method of birth control. "In fact in Italy abortion continues to be considered a contraceptive practice. According to the minister of Health, 70% of abortions are prompted by the incorrect use of contraceptive devices or practices" ("Di fato in Italia l'aborto continua a essere considerato una pratica contraccettiva. Secondo il ministero della Santita, il 70% degli aborti 6 provocato dall'uso non corretto di metodi anticoncezionali"). Bruno Bramati, Piergiorgio Crosignani, and Carlo La Vecchia, Contraccezione: Metodi, Efficacia, Diffusione, IL SOLE 24 ORE, Nov. 17, 1991, at 188 [hereinafter Bramati].
121. Article three reads: 3. In order for the family counselling centers to fulfill the tasks assigned by the present law, their financial support, which rests on art. 5 of law 405 of July 29, 1975, is hereby increased by an annual disbursement of fifty billion lira, to be divided among the base districts following the criteria established by the aforementioned article.
To cover the loss of 50 billion lira relative to the 1978 budget a corresponding reduction is authorized in the disbursement provided in chapter 9001 in the Minister of the Treasury's budget. The Minister of the Treasury is authorized to carry out, through appropriate decrees, the necessary variations to achieve balance. Despite its concern for family life, reflected in language that shows concern to discourage (but not disallow) abortion, the Italian abortion statute does not require husband notification. Its language includes references to the woman's and the man's "dignity and freedom," a concept that seems poles apart from the language of "undue burden" and substantial obstacles employed by the Casey Court. Italian law also provides for a seven-day waiting period and mandatory counseling and information sessions, designed to be nonthreatening. The tone remains considerate, not admonitory. 5. In all cases, in addition to guaranteeing the necessary medical examinations, counselling centres and medicosocial agencies shall be motivated by the impact of economic, social, or family circumstances upon the pregnant woman's health, to examine possible solutions to the problems in consultation with the woman and, where the woman consents, with the father of the conceptus, with due respect for the dignity and personal feelings of the woman and the person named as the father of the conceptus, to help her to overcome the factors which would lead her to have her pregnancy terminated, to enable her to take advantage of her rights as a working woman and a mother, and to encourage any suitable measures designed to support the woman, by providing her with all necessary assistance both during her pregnancy and after the delivery.
Where the woman applies to a physician of her choice, he shall: carry out the necessary medical examinations, with due respect for the woman's dignity and freedom; assess, in consultation with the woman and, where the woman consents, with the father of the conceptus, with due respect for the dignity and personal feelings of the woman and of the person named as the father of the conceptus, if so desired taking account of the result of the examinations referred to above, the circumstances leading her to request that the pregnancy be terminated; and inform her of her rights and of the social welfare facilities available to her, as well as regarding the counselling centres and the medicosocial agencies.
Where the physician at the counselling centre or the mediosocial agency, or the physician of the woman's choice, finds that in view of the circumstances termination is urgently required, he shall immediately issue the woman a certificate attesting to the urgency of the case. Once she has been issued this certificate, the woman may report to one of the establishments authorized to perform pregnancy terminations.
If termination is not found to be urgently required, the physician at the counselling centre or the medicosocial agency, or the physician of the woman's choice, shall at the end of the consultation, if the woman requests that her pregnancy be terminated on account of circumstances referred to in Section 4, issue her a copy of a document signed by himself and the woman attesting that the woman is pregnant and that the request has been made, and shall request her to reflect for seven days. 589 (1978) , meaning the father of the fetus ("padre dej concepito"). "Conceptus" is a neo-Latin neologism, not in my dictionary, that reminds me of the diminuitive "homunculus" in the eighteenth-century novel Tristram Shandy by Laurence Sterne, where the narrator (rather unnervingly, considering the subject of this article), begins telling his story before he is born. In the Italian statute, the word "concepto" refers to a stage before the "feto," which precedes the "nascituro" (the stage at which abnormalities can be detected) and the "viable fetus." One wonders if Casey's rejection of the trimester approach will collapse the fine discriminations of the Italian language (as the influence of American law is, in general, very powerful on foreign countries).
123. Article 9 reads: 9. Health personnel and allied health personnel shall not be required to assist in the procedures referred to in Sections 5 and 7 or in pregnancy terminations if they have a conscientious objection, declared in advance. Such declaration must be forwarded to the provincial medical officer and, in the case of personnel on the staff of the hospital or the nursing home, to the medical director, not later than one month following the entry into force of this Law, or the date of qualification, or the date of commencement of employment at an establishment required to provide services for the termination of pregnancy, or the date of the drawing up of a convention with insurance agencies entailing the provision of such services.
The objection may be withdrawn at any time, or may be submitted after the periods prescribed in the preceding paragraph, in which case the declaration shall take effect one month after it has been submitted to the provincial medical officer.
Conscientious objection shall exempt health personnel and allied health personnel from carrying out procedures and activities specifically and necessarily designed to bring about the termination of pregnancy, and shall not exempt them from providing care prior to and following the termination.
In all cases, hospital establishments and authorized nursing homes shall be required to ensure that the procedures referred to in Section 7 are carried out and pregnancy terminations requested in accordance with the procedures referred to in Sections 5, 7, and 8 are performed. y removing the abortion practice entirely (often a lucrative one) from the private to the public sector, the new law eliminated the physicians' financial incentives. Previously, a number of physicians working in public services (hospitals, clinics, etc.) privately performed clandestine abortions for a fee. As long as the 'conscience' clause gives them a way out at no loss, they have no reason to offer the services free of charge in the public sector." FigA-Talamanca, supra note 116, at 287. An Italian newspaper article summarizes the state of affairs: "There is a kind of emigration from the cities due to an abundance of doctors who are conscientious objectors to abortion and to disorganization in the application of law 194, which regulates abortion. . . . Where this migration does not occur, women are turning to private clinics." ("C' ormai una sorta di migrazione dalle citth dove per un eccesso di m'edici obiettori e per disorganizzazione l'applicazione della legge 194 che regolamenta l'aborto non 6 possible verso altre citta dove invece attuate nei tempi previsti. E, quando questa migrazione non avviene, si va in una clinica privata.") Bramati, supra note 120.
125. Article twelve reads: 12. Requests for pregnancy termination under the procedures prescribed by this Law shall be made in person by the woman.
Where the woman is under 18 years of age, the consent of the person exercising parental authority over the woman or her guardian shall be required for the termination of pregnancy. However, during the first 90 days, if there are serious grounds rendering it impossible or inadvisable to consult the persons exercising parental authority or the guardian, or if those persons are consulted but refuse their consent or express conflicting opinions, the counselling centre or medicosocial agency, or the physician of the woman's choice, shall carry out the duties and procedures set out in Section 5 and submit to the magistrate responsible for matters of guardianship [giudice tutelarel in the locality in which it (he) operates, not later than seven days following the request, a report giving its (his) views on was brought to a referendum. 126 The Italian public, like the Court in Casey, upheld parental notification "provided that there is an adequate judicial bypass procedure." 1 2 7
The Role of the Constitutional Court in Promoting Italy's Abortion Statute
Just as in the United States, Italy's abortion laws are constantly under attack by groups that want deeper restrictions and the Constitutional Court of Italy plays an increasing role in refining abortion statutes. The United States, following Casey, views abortion as a sui generis fundamental liberty. The presumptive norm against which U.S. abortion law has been played is a debate over the scope of a right to privacy. In Italy the Constitutional Court derives the right to abortion from a complex interplay of positive law, including legal principles of its own creation.
The presumptive norm in Italy, according to an important article by Maria Cristina Folliero, has been the Constitutional Court's ruling of 1975, which prompted the legislature's 1978 law on abortion.
2 First the Court in 1975 affirmed the "diritti inviolabile" (fundamental right) of a person as superior to that of the "conceptus." There followed the notion that there is no equivalence between the life and health of one who is already a person-the mother-and the well-being of the embryo that will become a person. 1 29 According to Folliero, this principle guided the Italian Constitutional Court in later years. The third ruling stated that "it is obligatory that a legislator take the necessary precautions to prevent that abortions be procured without a profound recognition of the reality and gravity of damage or danger that can ensue to a mother who pursues her pregnancy: the freedom of abortion must be the matter. Within five days, after interviewing the woman and taking account of her wishes, the grounds which she puts forward, and the report submitted to him, the magistrate may issue a decision, which shall not be subject to appeal, authorizing the woman to have her pregnancy terminated. Guided by this sentence, the Court in the years after the passage of the 1978 abortion law has controlled the otherwise independent judicial interpretation of the statute and local legislation concerning it. The actual issues before the Court concern two portions of the abortion law, parental notification by minors and the conscientious objector provision for doctors. Despite different points of departure, the courts in Italy and the United States charged with ultimate interpretation of the constitution are called on to make unusually close judgments of provisions that threaten to impinge a woman's choice of abortion.
INT
One of the issues Folliero examines in deriving these principles arose from a failed referendum attempt in 1981 to extend abortion unconditionally to minors.
3 ' Article 12 of Law 194 governs abortion by minors.' 3 2 A local attack on the constitutionality of this provision raised the issue in a way not dissimilar to what happens in the United States when a state seeks to interfere with a woman's right to an abortion. The Italian statute allows public doctors who register as conscientious objectors to opt out of giving abortions, but medical assistants must attend before and after an abortion despite their feelings. How do these rules affect a judge facing a minor who refuses to inform a parent? What happens, for example, when the guidice tutelare is also an objector?
33 Is article 12 unconstitutional because it does not make clear whether the judge is comparable to the doctor or the assistant? The Constitutional Court found no valid comparison and, therefore, no violation of equal protection that would invalidate the statute. 34 In reaching its decision, the Court distinguished external from internal actors in the abortion decision process. For an external actor, such as a judge, the option of conscientious objector does not arise, because one cannot create a homology with the functions and roles of other 130. "L'esistenza nella sent. n. 27 del 1975, della formula tassativa "sia obbligo del legislatore di predisporre le cautele necessarie per impedire che l'aborto procurato senza seri accertamenti, sulla realth e gravitA del danno o pericolo, che potrebbe derivare alla madre dal proseguimento della gestazione: la liceitA dell' aborto deve essere ancorato ad una previa valutazione delle condizioni atte a giustificarlo. 
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participants.' 35 Folliero laments that article 12 fails to give minors protection equal to what older women enjoy. But she takes consolation in the decision making process, which solidifies the Constitutional Court's active involvement in controlling and protecting abortion laws. The Court's decision isolates the point at which the minor herself makes a decision to resort to the protection of the giudice tutelare. This decision opens the way for a future realization of the minor's autonomy. The next step, perhaps imminent in Italy, is to show convincingly that the autonomy of minors is a principle in Italian laws.
Adherence to these principles has allowed the Court to maintain Italy's abortion laws against suits that claim the law conflicts with elements of the Constitution. For example, "the ordinance of the Pretore of S. DonA di Piave raised the issue of constitutional legitimacy in the name of a reputed contradiction between articles 29 and 30 of the Constitution (on the protection of the family, the moral and legal equality of spouses, and the rights and duties of spouses to maintain, instruct and raise their children) and article 5 of law 194 (with regard to the provision that does not recognize the relevance of the desire of the father of the conceived, even of the husband)."' 13 6 Article 29 of the Constitutions reads:
"The State recognizes the family as a natural association founded in marriage.
Marriage is based on the moral and legal equality of husband and wife within the limits laid down by the laws for ensuring family unity.' ' 3 Article 30 of the Constitution reads: "It is the duty and right of parents to support, instruct and educate their children, even those born out of wedlock.
135. "Per questo soggetto definito esterno, l'opzione in termini di obiezione di coscienza non pub porsi cos! come non pub porsi il profilo dell'omologazione a funzioni e ruoli ad altri assegnati." Id. at 1360.
136. "L'ordinanza del Pretore di S. DonA di Piava sollevava incidente di legittimith costituzionale, in nome di un ritenuto contrasto tra gli artt. 29 e 30 Cost. (tutela della famiglia e dell'eguaglianza morale e giuridca dei coniugi; diritto-dovere dei coniugi di mantenere, istruire ed educare i figli) e l'art. 5 1. n. 194 (per la parte in cui non riconosce rilevanza alla volontA del padre del concepito, nella specie visto nella veste istituzionale di marito." Id. at 1372. [Vol. 3:199 "Should the parents prove incapable, the law states the way in which these duties shall be fulfilled.' ' 138 These Constitutional provisions, the Court ruled, do not nullify the woman's right not to inform her husband of her abortion decision as guaranteed by article 5 of Law No. 194 (a physician shall consult "with the woman and, where the woman consents, with the father of the conceptus"). The principles that brace this decision also guided the Court's ruling when an ordinance of the Pretore of Urbino raised the common problem of the relationship between the extent of the power of the giudice tutelare (as in article 12) and the principle of autodetermination of the woman (when a minor). Folliero derides the basis of this case as "not-too solid grounds on the level of a system of formal-hermenuetic appeals."' Article 24 of the Constitution guarantees the right to a defense as an "inviolable right," which it was argued should apply to the unborn.14 Article 24 reads, "All are entitled to institute legal proceedings for the protection of their own rights and legitimate interests. Defence is an inalienable right at every stage of legal proceedings.
Translated in 8 CONSTITUTIONS
"The indigent are entitled, through special provisions, to proper means for action or defence at all levels of jurisdiction.
"The law lays down the conditions and methods for obtaining reparation for judicial errors. '142 Folliero argues that the Court ruled correctly in determining that the right of the unborn did not enter into a proceeding of voluntary jurisdiction. 43 She finds an important position developing in the opinion. In her analysis, the Court affirmed the judge's power to respect or deny the will of the minor to the extent that the young woman can adequately appreciate the seriousness and importance of the action she prepares to take.
These brief illustrations show that the Italian constitutional system is itself in flux. On the abortion issue, the Court is still working out 138 At this stage in history, the Court seems both to affirm autodetermination and to deny it. Folliero concludes that this duplication of interpretive position may be less disconcerting than it appears insofar as the Court always respects its initial principles set out in 1975. If she correctly believes that these principles guide the Italian Supreme Court, then they are Italy's equivalent of the "undue burden" standard in Casey. The first principle is the state's interest in the health of a woman, broadly understood, with respect to the right to life of the conceived. The second is the principle that a woman can choose for herself. The third is the positive valuation of the procedures and conditions that the legislature believes justify abortion. 45 These principles state what the United States Supreme Court has achieved by a different historical route involving the recognition of a right to privacy in Roe, followed by an unwillingness to refer to that legal fiction when affirming the woman's fundamental liberty in Casey.
VI. CONCLUSION
The constitutional problem, in both Italy and the United States, is of a court that appears to be micromanaging statutes, or legislating to the legislatures. "The suggestions, the directions, and the warnings contained in the Court's decisions, which influence future legislation, amount to a growing insertion of the Court into the legislative picture."' 146 The comparison of the two countries' abortion laws suggests that it is a situation that is here to stay. The thrust of Folliero's argument is that the rights of underage women will be more fully recognized in the future, and the same may be true in the United States. This exception proves the general rule, that the "undue burden" standard is less important as an accurate instrument for judicial determination than a recognition of current practices and debates in America and elsewhere.
European law in general and Italian law in particular offers a platform from which to set in perspective the historically-determined logic by which the American Supreme Court has negotiated its way through the political battles of the abortion issue. Folliero's summary of the Italian Constitutional Court's principles illustrates another way of understanding the logic that lies behind the "undue burden" standard. The first principle, drawn from the total matrix of Italian law, is the right of women to self-determination. The second is respect for procedures and conditions that the legislature says qualify one for abortion. 147 This summary suggests that the "undue burden" standard, although it will be refined by the Supreme Court, is made of sterner stuff than the dissenting opinions in Casey indicate.
147.
Id. at 1375-76.
